CONSIDERATIONS 


GROWING  OUT  OF  THE 


Cl 


OMMUNICATION  FROM  THE  STATE  TREASURER 


TO  THE  SENATE,  OF  FEBRUARY  8th,  1851, 


CONTRASTED  WITH  HIS  FORMER  COMMUNICATION  TO  THE  SAME 
BODY,  OF  JANUARY  24th,  1851,  UPON  THE 

Uahilitq  of  t|je  Sonnk  of  ^mnsqlDania, 

TO  A  TAX  UPON  ITS  DIVIDENDS. 


First. — All  the  State  authorities  in  succession,  from  April  1st,  1835, 
when  the  law  taxing  banks  was  passed,  until  February  Sth,  1851,  w’hen 
the  Treasurer’s  last  letter  was  wTilten,  including  officers  of  the  accountant 
department,  executive  officers,  and  financial  committees  of  both  branches 
of  the  Legislature,  had  held  the  opinion  that  the  Bank  of  Pennsylvania 
was  not  subject  to  tax  upon  its  dividends. 

The  reason  upon  which  this  opinion  was  founded,  is  given  by  the  Trea¬ 
surer  in  his  first  letter. 

It  is  therefore  to  be  taken  as  conceded  by  o//,  as  it  is  by  the  Treasurer 
himself,  that  prior  to  the  Act  of  1848,  this  bank  was  not  subject  to  such 
tax. 

But  the  soundness  of  this  opinion  does  not  rest  exclusively  upon  the 
cotemporaneous  and  uniformly  followed  construction  of  the  accounting, 
executive,  and  legislative  authorities  of  the  State  for  sixteen  years. 

Second. — It  has  also  the  sanction  and  confirmation  of  the  Supreme 
Court  of  the  State.  In  the  case  of  the  Easton  Bank  and  the  Common¬ 
wealth,  10th  Barr’s  Reports,  p.  448,  the  court  say,  in  the  opinion  given  : 
‘‘In  the  session  of  1835,  the  increasing  financial  difficulties  of  the  State 
suggested  the  necessity  of  increased  taxation.  This  gave  rise  to  the  Act 
of  the  1st  of  April,  applicable  to  all  the  banks  of  the  commonwealth,  ‘with 


one  exception.’  ”  The  Mechanics’  Bank  was  not  exempted  until  the  15th 
of  that  same  April;  and  the  Supreme  Court  in  naming  this  “one  exception*'* 
then  existing,  point  distinctly  to  the  Bank  of  Pennsylvania^  in  the  stock 
of  which  the  State  held  a  large  interest  when  the  law  was  passed.  This 
opinion  of  the  Supreme  Court  is  referred  to,  to  save  the  necessity  of  a  re¬ 
view  of  the  history  of  early  bank  legislation,  to  show  the  grounds  upon 
which  the  uniform  opinion  of  others  was  based,  when  there  were  no 
words  of  exemption  either  in  the  charter  or  re-charter. 

Third. — But  the  State  Treasurer  says  he  had  not  seen  the  Act  of  1848, 
when  he  made  his  first  communication  to  the  Senate  on  the  subject. — 
Still,  being  himself  new  in  office,  it  is  hardly  to  be  supposed  that  he  made 
that  communication,  after  having  had  the  subject  before  him  for  four  days, 
under  a  resolution  of  the  Senate,  without  conferring  with  the  officers  con¬ 
nected  with  his  department ;  and  there  were  those  around  him,  who  were 
on  the  spot  when  the  Act  of  1848  was  passed,  whose  sworn  duty  it  was 
to  know  what  the  law  was  intended  to  include:  and  it  is  submitted,  that 
the  Treasurer’s  first  letter  expressed  the  cotemporaneous  construction  of 
that  Act,  when  passed,  by  those  whose  business  it  was  to  construe  it,  and 
-  who  were  bound  by  oath  to  see  it  carried  into  eflTect.  Up  to  that  time  no 
claim  had  been  made  or  account  filed  against  the  Bank  of  Pennsylvania 
for  tax,  u^^der  the  laws  of  1835  and  1849,  upon  either  of  the  dividends 
declared  by  it,  since  the  passage  of  the  law. 

Fourth. — Was  this  cotemporaneous  construction  of  the  Act  of  1848, 
and  the  Treasurer’s  first  letter,  rights  Or,  were  they  and  does  the 

last  letter  give  the  true  construction  ? 

Here  the  first  thing  to  be  observed  is,  that  so  important  a  modification 
of  an  arrangement  between  the  State  and  the  Bank  as  that  now  first  con¬ 
tended  for,  in  the  construction  of  a  law',  should  not  be  “imputed  to  the 
Legislature  without  necessity.'’'*  Our  Supreme  Court  use  those  precise 
words  in  relation  to  construing  an  Act  where  the  question  \vas  simply 
whether  a  latter  law  repealed  a  former  one,  and  there  was  no  matter  of 
contract  involved.  See  10th  Barr’s  Reports,  448,  where  they  say  as  to 
construing  such  law'  a  repeal,  it  never  to  he  done  hut  from  necessity.** 
That  is  to  say,  while  the  Act  will  admit  of  any  other  construction.  But 
to  establish  a  “necessity”  for  such  construction  as  that  given  by  the  Trea¬ 
surer’s  last  letter,  is  to  assume  that  the  word  “express,”  wffien  used  in 
the  Act  of  1848,  has  but  one  shade  of  meaning,  and  that  its  only  meaning 
is  an  opposition  to  “implied” — as  wffien  we  say — “express  or  implied,” 
and  that  it  was  used  by  the  Legislature  here  in  this  sense ;  having  refer¬ 
ence  to  the  manlier  of  exemption,  and  not  to  ihefact,  as  expressive  of  the 
intention  to  exempt  in  the  re-charter,  as  we  say  it  was  used.  The  diction- 


aries  tell  us  that  “express”  has  the  significatioho  v^.ear,”  “plain,”  &c., 
and  it  is  submitted  that  the  Legislature  in  this  Act  of  1848,  when  \t  used 
the  words  dwelt  upon  by  the  Treasurer,  as  havdng  changed  his  opinion, 
“except  in  cases  where  there  is  an  express  exemption  in  the  Act  renewing 
and  extending  such  charter”  intended  and  meunt — “except  in  cases 
\\here  there  is  an  intention  of  the  Legislature  to  be  gathered  by  rules  of 
true  legal  construction,  exempting  a  bank  from  such  liability,  in  the  Act 
renewing  and  extending  its  charter”— neither  more  nor  less.  But  such  in¬ 
tention  may  be  expressed  as  clear  and  plain,  as  legally  and  truly,  by  ‘‘ne¬ 
cessary  implication^^  as  by  words.  The  Act  of  1848  does  not  say  that 
press  words  of  exemption  shall  be  necessary  to  bring  a  bank  within  the 

exception,  nor  can  they  be  held  necessary,  without  a  violation  of  all  rules 
of  logic  and  of  law. 

To  answer  the  opposite  view,  it  is  only  necessary  to  look  at  the  extent 
to  which  it  leads. 

It  involves  the  assertion  of  a  right  in  the  Legislature  to  do  what  is  not 
held  right  in  transactions  between  man  and  man,  and  what  is  forbidden 
to  a  State  by  the  constitution  of  the  United  States. 

It  involves  the  principle,  that  no  matter  how  clear  and  plain  the  inten¬ 
tion  of  a  former  Legislature  may  be  expressed  by  necessary  implication  in 
extending  the  charter  of  a  bank,  if  such  intention  is  not  set  out  in  so  manv 
words  in  the  Act  itself,  a  subsequent  Legislature  is  not  bound  by  it. 

It  contradicts  our  own  Supreme  Court,  who  cite  Chief  Justice  Marshall 
to  the  same  point  of  necessary  implication  as  equivalent  to  express  words. 

It  contradicts  maxims  of  law  which  are  but  the  concentration  of  the 
rules  of  sound  looic: 

O 

^‘Expressio  unius,  est  exclusio  alterius.^'^ 

“Expressum facit  cessare  taciturn.'^'* 


10th  Barr,  449,  gives  us  the  words  of  our  Supreme  Court  to  this  very 
point,  This  question,”  as  to  the  liability  of  banks  to  be  taxed,  “has  fre¬ 
quently  engaged  the  attention  of  some  of  the  highest  judicial  tribunals  of 
the  country,  and  all  concur  in  conceding  this  pow’er  to  the  Legislature, 
unless,^  indeed,  it  be  relinquished,  either  expressly  or  by  necessary  implu 
cation  in  the  charter  itself,  or  by  some  subsequent  legislation.” 

The  Treasurer’s  last  letter  would  lead  to  the  still  further  position,  that, 
however  clear  the  intention  of  the  Legislature  may  be  to  exempt  the 
bank  from  tax,  and  however  often  this  intention  may  be  made  to  appear, 
unless  it  be  set  forth  jn  express  words,  as  in  the  case  of  the  re-charter  of 

the  Mechanics’  Banlr,  in  the  very  Act  of  re-charter,  it  is  still  liable  to  tax 
under  the  Act  of  1848. 


At  the  same  time  we  are  reminded  by  this  same  letter  of  February  8th, 
1851,  that,  independent  of  this  Act  of  1848,  the  Treasurer  still  holds  to 
the  opinion  with  all  others,  that  the  Bank  of  Pennsylvania  was  exempt 
from  liability  to  tax.  We  have  seen  that  such  prior  admitted  exemption 
was  founded  upon  necessary  implication,  and  without  express  words  of 
exemption. 

Fifth. — In  further  illustration  of  this,  the  Act  of  April  1,  1835,  in  the 
use  of  the  expression — “  The  several  Banks  of  this  Commonwealth,  now 
subject  by  law  to  the  payment  of  a  tax  on  "their  dividends,”  clearly  indi¬ 
cate  that  the  legislators  had  in  mind  a  bank  which  was  not  “  subject  to 
the  payment  of  such  tax.”  So  every  body,  even  the  Treasurer  himself, 
understood  and  construed  it.  But  this  understanding  and  construction  of 
the  law  is  founded  on  that  same  “  necessary  implication^'^  alluded  to  by 
our  Supreme  Court  as  equivalent  to  express  words. 

The  specification  of  certain  individuals  or  items  of  a  class  or  category, 
under  the  eye  of  the  Legislature,  necessarily  imqilies  that  those  not  speci¬ 
fied  are  exempt  from  the  tax  imposed.  This  was  just  as  clearly  under¬ 
stood  in  1835  as  in  1830,  when  the  Pennsylvania  Bank  was  re-chartered 
and  the  Legislature  specified  the  provisions  of  the  Act  of  1824,  which 
it  should  be  subject  to  ;  it  was  understood  to  be  just  as  expressly  ex¬ 
empted  from  those  not  specified.  The  provisions  thus,  in  the  eye  of  the 
Legislature,  not  introduced,  but  expressly  omitted,  were,  one  to  tax  divi¬ 
dends,  and  one  reserving  an  express  right  in  the  Legislature  to  modify  the 
provisions  of  the  charter  thereafter.  Both  these  provisions  were  inserted 
and  re-inserted  in  ail  other  Bank  charters,  then,  and  after.  Their  motive 
for  this  striking  omission  of  these  two  all-important  items  in  the  re-charter 
of  the  Bank  of  Pennsylvania  was  great,  as  has  been  elsewhere  shown.* 
Its  policy,  justice,  and  propriety,  was  fully  discussed,  considered,  and  de¬ 
cided,  as  appears  by  the  Legislative  Journal,  in  more  than  one  recorded 
vote. 

But  while  it  is  so  universally  conceded  that  the  omission  of  Art.  24  of 
Sec.  3  of  the  Act  of  1824,  from  the  Pennsylvania  Bank  re-charter,  impo¬ 
sing  a  tax  on  dividends  at  that  time,  by  necessary  implication  exempted 
the  Bank  from  such  tax,  will  it  be  contended  that  the  like  express 
omission  of  Sec.  9,  of  the  Act  of  1824,  meant  nothing?  That  section 
contains  a  careful  reservation  of  right  in  the  State  to  modify  the  provisions 
of  the  charters  granted  to  the  banks  at  any  time  thereafter,  when,  and  as 
the  Legislature  might  think  best.  This  express  waiver  of  all  such  right 
in  the  re-charter  of  the  Bank  of  Pennsylvania,  when  it  was  so  carefully 


*  See  Judge  Mallory’s  “  Statement  of  Facts,”  and  reference  to  the  Journal. 


re-inserted  in  other  Bank  charters,  ou  and  on,  stronger  and  stronger,  down 
to  the  present  time,  as  the  history  of  Bank  legislation  will  show,  forms 
the  strongest  possible  “necessary  implication”  that  this  Bank  was  exempt 
from  all  liability  to  tax  thereafter,  upon  the  same  principles  and  grounds 
that  it  was  deemed  exempt  from  the  existing  liability  under  either  of  the 
Acts  of  1830  or  1835. 

Sixth. — The  Act  of  1848,  contains  an  important  word,  to  give  mean¬ 
ing  to  which,  the  conclusion  of  the  Treasurer’s  last  letter  must  be  rejected, 
and  we  must  fall  back  on  \\\s  first.  This  word  is  in  the  3d  Section  cited 
by  him,  referring  to  “  cases  excepted”  from  the  provisions  of  the  law — 
this  very  word  “cases,”  in  the  plural,  is  used,  indicating,  beyond  a  doubt 
that  the  Legislature  had  in  view  more  than  one  case  coming  within  the 
exception.  The  precise  words  used  are — “except  in  cases,”  &,c.  The 
Treasurer’s  first  communication  to  the  Senate  gave  the  literal  construction 
and  true  meaning  to  this  expression,  when  he  names  the  two  Banks  which 
were  both,  equally  and  distinctly,  pointed  out  by  it,  and  come  wuthin  it ; 
as,  undoubtedly,  all  with  whom  he  consulted,  and  all  present  when  the 
Act  passed,  had  up  to  that  time  understood  it.  In  his  last  communica¬ 
tion,  where  he  says  there  is  hut  one  case,  he  assumes  that  the  Legislature 
must  have  used  this  wmrd  “cases”  ignorantly  in  \\\q  plural,  when,  if  they 
had  known  what  they  were  doing,  they  should  have  said  “case,”  in  the 
singular.  This  is  not  to  be  assumed;  it  is  against  all  just  legal  construc¬ 
tion  and  against  every  presumption  of  common  sense.  The  State  had 
been  long  seeking  objects  to  tax.  Its  eye  had  been  particularly  turned 
to  Banks.  It  had  had  much  to  do  with  the  Bank  of  Pennsylvania,  and 
had  always  recognized  its  exemption  from  liability  to  tax  when  taxing  all 
others.  The  Act  of  1848,  while  it  points  distinctly  to  the  specified  ex¬ 
ceptions  in  the  Act  of  1835,  as  now  made  subject,  (all  their  charters  leav¬ 
ing  to  the  State  its  reserved  power  to  modify,)  points  as  distinctly  to  the 
still  excepted  cases,  so  as  not  to  involve  the  State  in  any  violation  of  con¬ 
tract. 

It  can  hardly  be  conceived  that  they  intended  to  limit  their  exception 
to  the  single  case  in  which,  only,  the  evidence  of  this  contract  is  expressed 
in  wmrds,  in  the  very  face  of  their  own  language,  which,  by  the  word, 
cases,  shows  more  than  one  to  have  been  in  view ;  and  when  the  inten¬ 
tion  of  the  Legislature  in  the  re-charter  w’as  just  as  plain  and  express,  to 
exempt  the  Bank  from  all  liability  to  such  tax,  as  if  put  down  in  words. 

Seventh. — This  is  peculiarly  a  subject  for  legislative  action  ;  because, 
the  question  originated  upon  an  inquiry  submitted  from  one  of  its  branches 
to  the  Treasurer,  and  its  owm  Journals  furnish  the^monstrative  answer 
in  several  recorded  votes,  promising  the  Bank  again  and  again  not  to 


subject  them  to  this  tax  on  their  dividends.  It  was  before  a  committee 
of  the  Senate,  last  session,  and  after  full  discussion,  and  hearing  all  that 
could  be  said  on  both  sides,  a  report  was  made  that  the  Bank  was  legally 
exempt  from  the  tax.  In  the  face  of  this  report,  and  before  final  action, 
an  account  has  been  filed  against  the  Bank.  It  is  but  simple  justice  to 
the  Bank,  under  such  circumstances,  that  it  should  be  relieved  from  ex- 
penl^ive  litigation. 
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